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to the SLD Web site and the location for the SLD's description about the Form 470 fair and competitive 
p r o ~ e s s ' ~ .  At that time all potential service providers were informed that cost was a primary 
consideration for the District. 

CONCLUSION 

The District respectfully contends that the above documents fully support that the Cleveland Municipal 
School District complied with the Schools and Libraries Division bidding requirements and in particular 
demonstrate that price was a primary factor in selecting a service provider's proposal. The District is 
presumed, by following appropriate local statutes, policies, and regulations, to have selected the most 
cost-effective service provider Ohio statutes and District policy and regulations formulated under them 
require District administrators to consider price as a primary factor in the award of contracts for goods 
and services. The documents were not forwarded to the SLD during the PIA and Selective Review 
process since the specific question regarding the primacy of pricing in the evaluations was not 
addressed in the SLD's requests for information. Without such specific requests, the District assumed 
the SLD understood the fundamental legal requirements for school district purchasing under Ohio law. 

The District further notes that, while its procurement practices require the determination and selection of 
the lowest responsible bid, the District received one, and only one, responsible bid for the wireless 
digital District-wide broadcast network referenced in this appeal. Secondly, there only two responsive 
and responsible bidders for the wireless LAN RFP also referenced in this appeal, and the District 
selected the proposal that offered the lower price. As such, there can be no basis for the SLD to 
conclude "that price was not the primary factor for selecting this service provider's proposal." Therefore, 
the District respectfully requests the appeal be granted. 

Respectfully sbbniiited 

'I hltD h w w  si unrversaisewice orq/whalsnew/rerninders-F470 as~#F470R2 
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SLD Funding DenialdFY 2002-2003 
8 Mav 2003 

Letter of Appeal 
Schools and Libraries Division 
Universal Services Administrative Corporation 
Box 125 - Correspondence Unit 
80 South Jefferson Road 
Whippany, NJ 07981 

Letter of Atmeal for Fundina Commitment Denial for FY 2002 

Billed Entity Number 129482 Cleveland City School District 
Form 471 Application Number 323152 
Funding Request Number 864400 Tech Support for ComWeb Teaching Aid 
Services Ordered Internal Connections 
Pre-Discount Amount $606,225.00 
SPIN 143005079 ComWeb Technology Group, Inc 
FCDL March 10,2003 
Funding Year 2002 
Funding Commitment Decision 

07/01/2002 - 06/30/2003 
Bidding Violation: Documentation provided demonstrates 
that price was not the primary factor in selecting this service 
provider's proposal. 

FROM: Cleveland Municipal School District 
Peter A Robertson, Chief Research and Information Officer 
1380 East 6Ih Street 
Cleveland Ohio 44114 

E-Rate Contact: llze K Lacis 
4966 Woodland Avenue 
Cleveland, OH 44104 
Tel 216 432 6240 
Fax 216 432 4632 
Lacisil@cmsdnet net 

INTRODUCTION 

The Cleveland Municipal School District, f.k.a. the Cleveland City School District, ("District", "CMSD") 
requests the Schools and Libraries Division (SLD) of the Universal Services Administrative Corporation 
(USAC) to review the SLD Funding Commitment Decision regarding Funding Request Number 864400 
requested in Form 471 Application Number 323152. The SLD based the denial on alleged bidding 
violations, explaining that the documentation provided demonstrated that price was not the primary 
factor in selecting this service provider's proposal. 

BACKGROUND 

The District took special efforts to encourage vendor competition, particularly for the Network Technical 
Support Request for Proposal (RFP). The District sent email notices to more than sixty vendors and 
sent notice via facsimile to additional vendors. Despite those efforts, the District received only four 
proposals in response to the Technical Support RFP. ComWeb Technology Group, Inc. ("ComWeb") 
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was one of the respondents to the District's Request for Proposal (RFP) for Technical Support. Their 
response was exclusively for the ComWeb's product, the Classroom Network Switch, to provide a 
program of maintenance and technical support encompassing the resolution of system user and/or 
technical problems. Teachers use the product as a teaching aid throughout the District's instructional 
site classrooms. The District acquired the Classroom Network Switch using E-Rate funds from Year 3 
(Fiscal Year 2000-OI), and ComWeb provided technical support through Fiscal Year 2001-02 as part of 
the acquisition contract The other bidders submitted proposals for the District's technology network 
support.'4 

BASIS OF APPEAL 

The District respectfully submits that the SLD's initial denial of Funding Request Number 864400 was 
based on invalid assumptions since there is no information in the funding request file invalidating the 
District's contention that the District, in following the competitive bidding process set forth in District 
policy and Ohio law, selected ComWeb as the most responsive, cost effective bidder for supporting the 
ComWeb Classroom Network Switch ComWeb. in fact, is the only service provider for the Classroom 
Switch, as it is proprietary technology. However, the District attaches to this appeal letter certain internal 
District documents (detailed below) to support its appeal 

During the 2002 Performance Integrity Assurance (PIA) process, the SLD did not question, nor request 
documents regarding, the evaluation of price during the bidding process. While materials and 
documents were provided to the SLD under the Selective Review Information Request for FY2002, the 
Selective Review did not include specific questions regarding pricing. Accordingly, the District did not 
forward internal documents, such as emails and the District purchasing policy, as price priority is 
standard procedure for all school districts governed by Ohio law. The following documents describe 
District policy governing procurement, refer to discussions among District bid evaluators regarding 
proposed project costs, and provide supporting information in order to supplement the District's previous 
submittals and clarify ambig~ i t ies . '~  

OHIO LAW AND DISTRICT POLICIES AND REGULATIONS MANDATE THAT THE DISTRICT 
CONSIDER PRICE AS A PRIMARY FACTOR, CONSISTENT WITH FEDERAL 
REGULATIONS 

The District is required, by both Ohio statutory law and by its own policies and regulations, to consider 
lowest price as a primary criterion for any purchase of goods or services, other than those services 
included under the definition of professional services such as architects or attorneys. 

Pursuant to Ohio Revised Code Section 3311.75(8), the Board of Education of any municipal school 
district in Ohio must "adopt and follow procedures for the award of all contracts for supplies and services 
involving the expenditure of fifty thousand dollars or more in any one fiscal year after a competitive bid 
or request for proposal process." Although this section does except certain specific categories of 
contracts, maintenance of the District's internal connections is not within any of those exceptions. See 
Attachment A, Ohio Revised Code Section 331 1.75. 

Even if state law allowed an exception for this contract from the competitive bidding process, the 
policies adopted by the District's Board of Education, and the regulations promulgated by the District's 
purchasing department pursuant to those policies, make no such exception. Although state law 
requires competitive bidding procedures for contracts in excess of fifty thousand dollars, the District's 
policy is more stringent, imposing the competitive bidding process on all procurement in excess of 
twenty-five thousand dollars, or for consulting services in excess of ten thousand dollars. See 
Attachment B, Sealed Bid Procedure, at 28 (General Information). 

The District's regulation of the procurement process includes multiple levels to assure low price is a 
primary consideration. Upon bid opening, the District's Director of Purchasing is responsible for making 
an initial evaluation of all bids Based upon that evaluation, the District may reject all bids submitted if 

j 4  A separate appeal addresses the Districts choice for a sewice provider for the network technology Support Sewlce 

contemporaneous ernails and meeting notes and spreadsheets developed as palt of the evaluation process 
The documents include OHIO REV CODE 5 331 1 75 CLEVELAND MUNICIPAL SCHOOL DISTRICT SEALED BID PROCEDURE various 
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the Director of Purchasing determines that all bids include excessive prices. See id. at 34. Once the 
District's Purchasing Director has determined that responsive and responsible bids have been received, 
the Bid Evaluation process requires determination of the lowest responsible bid. See id. Purchasing 
Regulations state that "the award will be made to the lowest responsible bidder whose bid is most 
advantageous to the District." Id. The District respectfully submits that, although its documentation did 
not include a copy of its internal policy for bid evaluation, the SLD should have relied upon the existence 
of state and local procurement rules and practices, because such rules will generally consider cost to be 
a primary factor in order to select the most cost-effective bid. 

ADDITIONAL SUPPORTING DOCUMENTS FOR APPEAL 
(Not forwarded to the SLD previously) 

There is no evidence to support a determination that price was not the primary factor in selecting 
ComWeb's proposal for FRN 864400. Absent some evidence to the contrary, the District is entitled to 
an assumption that its local procedures and its incentive to minimize its own undiscounted share are 
sufficient to conclude the District has selected the most cost-effective bid for services.16 

Price was a primary and dominant consideration for the District in evaluating proposalsibids and in 
making the final service provider selections. In an initial e-mail communication from the District's E-Rate 
manager, llze K. Lacis, on October 22, 2001, to her supervisors and two key MIS staff (Chief 
Information and Research Officer Peter A. Robertson, Interim MIS Executive Director Mark Hogan, the 
MIS operations director and MIS manager), Ms. Lacis states "...Price is a dominant consideration." In 
the same e-mail, at point number (3), Ms. Lacis again emphasized that, "The selection criteria (for the 
bid evaluations) is weighted with price as the dominant, but not exclusive factor." See Attachment C, 
email from llze K. Lacis dated October 22, 2001 

A day later, October 23. 2001, the chief research and information officer forwarded the same e-mail to 
the District's Technology Steering Committee as an agenda item for the Committee's weekly meeting, 
stating "the goal is to do it (the €-Rate process) right!" The intent was to inform and educate broad 
District sectors about E-Rate regulations and requirements. See Attachment D, email from Peter A. 
Robertson dated October 23, 2001 

At two broad-based brainstorming and planning sessions on October 29, 2001 and on November 7, 
2001, the E-Rate manager explained pertinent information about the District's participation in the E-Rate 
program. At the outset of the meeting, "[plarticular attention was given to full and complete compliance 
with District, State and FCCiE-Rate rules and regulations for a strong and open bidding process," 
(Attachment F) including evaluation criteria with cost carrying the heaviest weight among the criteria. 
Cross-departmental District decision-makers and external participants from key academic, university, 
educational and civic non-profit institutions and organizations participated in the meeting. One of the 
principal reasons for the sessions was to develop a clear, accurate, E-Rate-compliant process for the 
District's funding requests from the SLD " See Attachment E, dated October 26, 2001, and Attachment 
F, dated December 12, 2001 

A section of the Request for Proposal (RFP) document asked vendors to supply information or actions 
that the District could take to lessen the financial cost. Proposal evaluators reviewed this proposal 
section, and queried vendors in the evaluation/proposal presentation sessions regarding cost. See 
Attachment G. Request for Proposal. 

The District's E-Rate office prepared a series of spreadsheets listing submitted proposals for the RFPs 
The spreadsheets were used at proposal evaluation sessions to help evaluate the bids. The 
spreadsheet layout demonstrates that cost was a dominant and primary criterion for the discussions It 
is obvious that the spreadsheets' essential and primary function was to guide evaluators regarding 
bidders' proposal costs, both overall and how the Districts' required percentage payment impacts the 
District's budget. Evaluators, of course, also considered other factors, such as technological merit, 
integration into existing infrastructure, and other criteria. The spreadsheets noted here were internal, 

See In re Tennessee Dept ofEduc 14 FCC Rcd 13734 13739 (1999) 
See also Other Suppolting Information below 
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working documents, and as such, were not forwarded to the SLD in the Selective Review process. For 
an example, see Attachment H, Spreadsheet for Evaluation. 

Furthermore, interim Executive Director Mark Hogan addressed the issue in an email, dated January 7, 
2002. referencing evaluations for network cabling and network maintenance. The emailed notes 
specifically refer to cost, using percentages to illustrate differentials. See Attachment I ,  email from Mark 
Hogan dated January 7,2002. 

Attachments A, 6, C. D, E, F, G, H, and I are incorporated by this reference as though fully rewritten 
here. 

OTHER SUPPORTING INFORMATION 

The District offered a bidders' conference concurrently with the posting of the RFPs. In the general 
remarks, the District informed the vendors regarding proposal evaluation criteria. Vendors were pointed 
to the SLD Web site and the location for the SLD's description about the Form 470 fair and competitive 
process'*. At that time all potential service providers were informed that cost was a primary 
consideration for the District. 

CONCLUSION 

The District respectfully contends that the above documents fully support that the Cleveland Municipal 
School District complied with the Schools and Libraries Division bidding requirements and in particular 
demonstrate that price was a primary factor in selecting a service provider's proposal. The District is 
presumed, by following appropriate local statutes, policies, and regulations, to have selected the most 
cost-effective service provider. Ohio statutes and District policy and regulations formulated under them 
require District administrators to consider price as a primary factor in the award of contracts for goods 
and services. The documents were not forwarded to the SLD during the PIA and Selective Review 
process since the specific question regarding the primacy of pricing in the evaluations was not 
addressed in the SLD's requests for information. Without such specific requests, the District assumed 
the SLD understood the fundamental legal requirements for school district purchasing under Ohio law. 

The District further notes that, while its procurement practices require the determination and selection of 
the lowest responsible bid, the District received one, and only one, responsible bid for the service 
referenced in this appeal. As such, there can be no basis for the SLD to conclude "that price was not 
the primary factor for selecting this service provider's proposal." 

A'- 
2espectfiidy submitted. 

http //www si universalservice ors/whatss,iew/reminders-F470 aspfLF470R2 
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SLD Funding DenraldFY 2002-2003 
7 May 2003 

Letter of Appeal 
Schools and Libraries Division 
Universal Services Administrative Corporation 
Box 125 -Correspondence Unit 
80 South Jefferson Road 
Whippany, NJ 07981 

Letter of ADDeal for Fundina Commitment Denial for FY 2002 

Billed Entity Number 
Applicant Name 

Form 471 Application Number 
Funding Request Number 
Services Ordered 
Pre-Discount Amount 
SPIN 
FCDL 
Funding Year 2002 
Funding Commitment Decision 

129482 
Cleveland Municipal School District 
f.k.a. Cleveland City School District 
3231 52 
862588 

$1 6,465,624.00 
143005607 
March I O ,  2003 
07/01/2002 - 06/30/2003 
Bidding Violation: Documentation provided demonstrates 
that price was not the primary factor in selecting this service 
provider's proposal. 

Internal Connections 

FROM: Cleveland Municipal School District 

Peter A Robertson, Chief Research and Information Officer 
1380 East 6Ih Street 
Cleveland Ohio 441 14 

E-Rate Contact: llze K. Lacis 
4966 Woodland Avenue, 
Cleveland, OH 44104 
Tel: 216 432 6240; 
Fax: 216 432 6240 
Lacisil@cmsdnet. net 

INTRODUCTION 

The Cleveland Municipal School District, f.k.a. the Cleveland City School District, ("District", "CMSD") 
requests the Schools and Libraries Division (SLD) of the Universal Services Administrative Corporation 
(USAC) to review the SLD Funding Commitment Decision regarding Funding Request Number 862588, 
requested in Form 471 Application Number 323152. The SLD based the denial on alleged bidding 
violations, explaining that the documentation provided demonstrated that price was not the primary 
factor in selecting this service provider's proposal. 

BACKGROUND 

The District took special efforts to encourage vendor competition, particularly for the Network Technical 
Support Request for Proposal (RFP). The District sent email notices to more than sixty vendors and 
sent notice via facsimile to additional vendors. Despite those efforts, the District received only four 

31 



Cleveland MuniciDal 
Pducrunb. School District ,t, Cl<,r.l;,.d'* 
Ciuidxrin 

proposals in response to the Technical Support RFP. Of those four, the Cornweb Technology Group, 
Inc 's proposal was for support specifically limited to the company's proprietary product, which teachers 
use throughout the District's instructional site classrooms as a teaching aid. A second proposer, 
Ross-Tek, presented a bid that was so limited in scope of service that it completely failed to address the 
District's specifications. Thus, the District was obligated under local law to reject the Ross-Tek proposal 
as not responsible or responsive Ameritech/SBC's proposal was incomplete and lacked pertinent 
details. The District asked AmeritechiSBC to provide the missing information by telephone, and 
subsequently provided the vendor an opportunity to present its proposal to the District's reviewers in 
person. Nevertheless, the vendor's response remained incomplete; AmeritechlSBC never provided the 
information and deliverables that the RFP required. This, then, left the IBM technical support proposal 
as the only viable and responsive proposal to consider. IBM, also, was invited to present their proposal 
to the evaluating committee, with a follow-up meeting to specifically discuss the costs of the proposal. 
The District believes that the Pre-bid Vendors' Conference and open bidding process assisted in 
lowering the FY 2002-2003 IBM technical support proposal cost by two million dollars ($2,000,000.00) 
from the previous fiscal year 

BASIS OF APPEAL 

9 

The District respectfully submits that the SLD's initial denial of funding request 862588 was based on 
invalid assumptions since there is no information in the funding request file invalidating the District's 
contention that the District, in following the competitive bidding process set forth in District policy and 
Ohio law, selected IBM as the most responsive, cost effective bidder. The District attaches to this 
appeal letter certain internal District documents (detailed below) to support its appeal. 

During the 2002 Performance Integrity Assurance (PIA) process, the SLD did not question, nor request 
documents regarding, the evaluation of price during the bidding process. While materials and 
documents were provided to the SLD under the Selective Review audit for FY2002, the Selective 
Review did not include questions regarding pricing specifically. Accordingly, the District did not forward 
internal documents, such as emails and the District purchasing policy, as price priority is standard 
procedure for all school districts governed by Ohio law. The following documents describe District policy 
governing procurement, refer to discussions among District bid evaluators regarding proposed project 
costs, and provide supporting information in order to supplement the District's previous submittals and 
clarify ambiguities.20 

OHIO LAW AND DISTRICT POLICIES AND REGULATIONS MANDATE THAT THE DISTRICT 
CONSIDER PRICE AS A PRIMARY FACTOR, CONSISTENT WITH FEDERAL 
REGULATIONS 

The District is required, by both Ohio statutory law and by its own policies and regulations, to consider 
lowest price as a primary criterion for any purchase of goods or services, other than those services 
included under the definition of professional services such as architects or attorneys. 

Pursuant to Ohio Revised Code Section 3311.75(6), the Board of Education of any municipal school 
district in Ohio must "adopt and follow procedures for the award of all contracts for supplies and services 
involving the expenditure of fifty thousand dollars or more in any one fiscal year after a competitive bid 
or request for proposal process." Although this section does except certain specific categories of 
contracts, maintenance of the District's internal connections is not within any of those exceptions. See 
Attachment A, Ohio Revised Code Section 331 1.75. 

Even if state law allowed an exception for this contract from the competitive bidding process, the 
policies adopted by the District's Board of Education, and the regulations promulgated by the District's 
purchasing department pursuant to those policies, make no such exception. Although state law 
requires competitive bidding procedures for contracts in excess of fifty thousand dollars, the District's 
policy is more stringent, imposing the competitive bidding process on all procurement in excess of 

-- 
'' The Cornweb proposal was the subject of a separate FRN 
20 

contemporaneous ernails and meeting notes and spreadsheets developed as part ofthe evaluation process 
The documents include OHIO REV CODE 5 331 1 75 CLEVELAND MUNICIPAL SCHOOL DISTRICT SEALED BID PROCEDURE various 
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bventy-five thousand dollars, or for consulting services in excess of ten thousand dollars. See 
Attachment 6, Sealed Bid Procedure, at 28 (General Information). 

The District's regulation of the procurement process includes multiple levels to assure low price is a 
primary consideration. Upon bid opening, the District's Director of Purchasing is responsible for making 
an initial evaluation of all bids. Based upon that evaluation, the District may reject all bids submitted 
based on excessive price. See id., at 34. Once the District's Purchasing Director has determined that 
responsive and responsible bids have been received, the Bid Evaluation process requires determination 
of the lowest responsible bid. See id. Purchasing Regulations state that "the award will be made to the 
lowest responsible bidder whose bid is most advantageous to the District." Id. The District respectfully 
submits that, although its documentation did not include a copy of its internal policy for bid evaluation, 
the SLD should have relied upon the existence of state and local procurement rules and practices, 
because such rules will generally consider cost to be a primary factor in order to select the most cost- 
effective bid. 

ADDITIONAL SUPPORTING DOCUMENTS FOR APPEAL 
(Not forwarded to the SLD previously) 

There is no evidence to support a determination that price was not the primary factor in selecting IBM's 
proposal for FRN 862588. Absent some evidence to the contrary, the District is entitled to an 
assumption that its local procedures and its incentive to minimize its own undiscounted share are 
sufficient to conclude the District has selected the most cost-effective bid for services.*' 

Price was a primary and dominant consideration for the District in evaluating proposals/bids and in 
making the final service provider selections. In an initial e-mail communication from the District's E-Rate 
manager, llze K. Lacis, on October 22, 2001, to her supervisors and two key MIS staff (Chief 
Information and Research Officer Peter A. Robertson, Interim MIS Executive Director Mark Hogan, the 
MIS operations director and MIS manager), Ms. Lacis states "...Price is a dominant consideration." In 
the same e-mail, at point number (3). Ms. Lacis again emphasized that, "The selection criteria (for the 
bid evaluations) is weighted with price as the dominant, but not exclusive factor." See Attachment C, 
email from llze K. Lacis dated October 22, 2001 

A day later, October 23, 2001, the chief research and information officer forwarded the same e-mail to 
the District's Technology Steering Committee as an agenda item for the Committee's weekly meeting, 
stating that "...the goal is to do it (the E-Rate process) right!" The intent was to inform and educate 
broad District sectors about E-Rate regulations and requirements. See Attachment D, email from Peter 
A. Robertson dated October 23, 2001 

At two broad-based brainstorming and planning sessions on October 29. 2001 and on November 7, 
2001, the E-Rate manager explained pertinent information about the District's participation in the E-Rate 
program. At the outset of the meeting, "[plarticular attention was given to full and complete compliance 
with District, State and FCC/E-Rate rules and regulations for a strong and open bidding process," 
(Attachment F) including evaluation criteria with cost carrying the heaviest weight among the criteria. 
Cross-departmental District decision-makers and external participants from key academic, university, 
educational and civic non-profit institutions and organizations participated in the meeting. One of the 
principal reasons for the sessions was to develop a clear, accurate, E-Rate-compliant process for the 
District's funding requests from the SLD.22 See Attachment E, dated October 26, 2001, and Attachment 
F, dated December 12, 2001 

A section of the Request for Proposal (RFP) document asked vendors to supply information or actions 
that the District could take to lessen the financial cost. Proposal evaluators reviewed this proposal 
section, and queried vendors in the evaluationlproposal presentation sessions regarding cost. See 
Attachment G, Request for Proposal. 

The District's E-Rate office prepared a series of spreadsheets listing submitted proposals for the RFPs. 
The spreadsheets were used at proposal evaluation sessions to help evaluate the bids. The 
spreadsheet layout demonstrates that cost was a dominant and primary criterion for the discussions. It 

See In re Tennessee Depr. of Educ ,  14 FCC Rcd 13734. 13739 (1999) 
See also Other Supporting Information. below. 22 
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is obvious that the spreadsheets' essential and primary function was to guide evaluators regarding 
bidders' proposal costs, both overall and how the Districts' required percentage payment impacts the 
District's budget. Evaluators, of course, also considered other factors, such as technological merit, 
integration into existing infrastructure, and other criteria. The spreadsheets noted here were internal, 
working documents, and as such, were not forwarded to the SLD in the Selective Review process. For 
an example, see Attachment H, Spreadsheet for Evaluation. 

In an email dated January 7, 2002, to IBM, llze Lacis responded to a service provider (IBM) with some 
of the questions that evaluators would consideriask at the vendors' presentation session. The first item 
noted is cost. The District was clear to all participating bidders, via the bidders' conference (see below), 
that cost was a primary consideration for the District See Attachment I, email from llze Lacis dated 
January 7, 2002. The Interim Executive Director Mark Hogan responded via email, dated January 7, 
2002, with evaluations for network cabling and network maintenance. The emailed notes specifically 
refer to cost, using percentages to illustrate differentials. See Attachment J, email from Mark Hogan 
dated January 7, 2002. 

Attachments A, B, C, D. E, F, G, H, I, and J are incorporated by this reference as though fully rewritten 
here. 

OTHER SUPPORTING INFORMATION 

The District offered a bidders' conference concurrently with the posting of the RFPs. In the general 
remarks, the District informed the vendors regarding proposal evaluation criteria. Vendors were pointed 
to the SLD Web site and the location for the SLD's description about the Form 470 fair and competitive 
processz3. At that time all potential service providers were informed that cost was a primary 
consideration for the District. 

CONCLUSION 

The District respectfully contends that the above documents fully support that the Cleveland Municipal 
School District complied with the Schools and Libraries Division bidding requirements and in particular 
demonstrate that price was a primary factor in selecting a service provider's proposal. The District is 
presumed, by following appropriate local statutes, policies, and regulations, to have selected the most 
cost-effective service provider. Ohio statutes and District policy and regulations formulated under them 
require District administrators to consider price as a primary factor in the award of contracts for goods 
and services. The documents were not forwarded to the SLD during the PIA and Selective Review 
process since the specific question regarding the primacy of pricing in the evaluations was not 
addressed in the SLD's requests for information. Without such specific requests, the District assumed 
the SLD understood the fundamental legal requirements for school district purchasing under Ohio law. 

The District further notes that, while its procurement practices require the determination and selection of 
the lowest responsible bid, the District received one, and only one, responsible bid for the service 
referenced in this appeal. As such, there can be no basis for the SLD to conclude "that price was not 
the primary factor for selecting this service provider's proposal." 

Respectfully submitted 
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TO: 

RE: 

Department of Research 8 Information 
4966 Woodland Avenue, Cleveland, Ohio 44104 216-432-6240 Fax 216-432-4632 www cmsdnet net 

SLD Funding DenialdFY 2002-2003 
8 May 2003 

Letter of Appeal 
Schools and Libraries Division 
Universal Services Administrative Corporation 
Box 125 - Correspondence Unit 
80 South Jefferson Road 
Whippany, NJ 07981 

Letter of Aaaeal for Fundinq Commitment Denial for FY 2002 

Billed Entity Number 
Form 471 Application Number 
Funding Request Number 
Services Ordered 
Pre-Discount Amount 
SPIN 
FCDL 
Funding Year 2002 
Funding Commitment Decision 

129482 Cleveland City School District 
321819 
857405 Measured Business Telephone Lines 
Telecommunications 
$55,452.00 
143001 688 Ameritech-Ohio 
March 10, 2003 
07/01/2002 - 06/30/2003 
Bidding Violation: Documentation provided demonstrates 
that price was not the primary factor in selecting this service 
provider's proposal. 

FROM: Cleveland Municipal School District 
Peter A Robertson, Chief Research and Information Officer 
1380 East 6'h Street 
Cleveland Ohio 44114 

E-Rate Contact: llze K. Lacis 
4966 Woodland Avenue 
Cleveland, OH 44104 
Tel: 216 432 6240 
Fax: 216 432 4632 
Lacisil@cmsdnet.net 

INTRODUCTION 

The Cleveland Municipal School District, f.k.a. the Cleveland City School District, ("District", "CMSD) 
requests the Schools and Libraries Division (SLD) of the Universal Services Administrative Corporation 
(USAC) to review the SLD Funding Commitment Decision regarding Funding Request Number 857405 
requested in Form 471 Application Number 321819. The SLD based the denial on alleged bidding 
violations, explaining that the documentation provided demonstrated that price was not the primary 
factor in selecting this service provider's proposal 

BACKGROUND 

The District has a number of telephone lines that are not integral to the District's Centrex system. The 
service provider for these Measured Business Lines has been Ameritech/SBC. who owns the local voice 
lines. The District took special efforts to encourage vendor competition for the Measured Business Lines 
Request for Proposal, sending email notices to more than sixty vendors, facsimile notification to 
additional vendors, along with targeted advertisement placement. Despite those efforts, there were only 
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three respondents to the Request for Proposal (RFP) for the Measured Business Line service. One of 
the bidders, Warwick Communications, Inc., was eliminated because of its price was based upon 
reselling telephone lines Warwick leased from Ameritech/SBC; the added cost made the bid 
noncompetitive. The second bidder, XO Communications, offered a price $4,452.00 less than the 
Ameritech proposal. XO's apparent low bid did not, however, account for the additional expense to audit 
the District's existing measured business lines that would be necessary in order to change vendors 24 

That expense would range from $15,000 to $20,000, based on the District's prior evaluation. 
Furthermore, the District had begun discussions with Ameritech/SBC regarding moving the Measured 
Lines into the District's existing Centrex system. Therefore, the District's evaluating committee selected 
the current provider, SBUAmeritech, because all expenses were reflected in the bid price, and the price 
reflected the best value to the District for the amount expended. 

BASIS OF APPEAL 

The District respectfully submits that the SLD's initial denial of Funding Request Number 857405 was 
based on invalid assumptions since there is no information in the funding request file invalidating the 
District's contention that the District, in following the competitive bidding process set forth in District 
policy and Ohio law, selected AmeritechiSBC as the most responsive, cost effective bidder to provide 
service for the District's Measured Business Lines. However, the District attaches to this appeal letter 
certain internal District documents (detailed below) to support its appeal. 

During the 2002 Performance Integrity Assurance (PIA) process, the SLD did not question, nor request 
documents regarding, the evaluation of price during the bidding process. While materials and 
documents were provided to the SLD under the Selective Review Information Request for FY2002, the 
Selective Review did not include specific questions regarding pricing. Accordingly, the District did not 
forward internal documents, such as emails and the District purchasing policy, as price priority is 
standard procedure for all school districts governed by Ohio law. The following documents describe 
District policy governing procurement, refer to discussions among District bid evaluators regarding 
proposed project costs, and provide supporting information in order to supplement the District's previous 
submittals and clarify ambiguities.25 

OHIO LAW AND DISTRICT POLICIES AND REGULATIONS MANDATE THAT THE DISTRICT 
CONSIDER PRICE AS A PRIMARY FACTOR, CONSISTENT WITH FEDERAL 
REGULATIONS 

The District is required, by both Ohio statutory law and by its own policies and regulations, to consider 
lowest price as a primary criterion for any purchase of goods or services, other than those services 
included under the definition of professional services such as architects or attorneys. 

Pursuant to Ohio Revised Code Section 3311.75(8), the Board of Education of any municipal school 
district in Ohio must "adopt and follow procedures for the award of all contracts for supplies and services 
involving the expenditure of fifty thousand dollars or more in any one fiscal year after a competitive bid 
or request for proposal process." Although this section does except certain specific categories of 
contracts, maintenance of the District's internal connections is not within any of those exceptions. See 
Attachment A, Ohio Revised Code Section 331 1.75 

Even if state law allowed an exception for this contract from the competitive bidding process, the 
policies adopted by the District's Board of Education, and the regulations promulgated by the District's 
purchasing department pursuant to those policies, make no such exception. Although state law 
requires competitive bidding procedures for contracts in excess of fifty thousand dollars, the District's 
policy is more stringent, imposing the competitive bidding process on all procurement in excess of 

24 An audit of existing service would be needed because measured business lines, aithough they might remain physically in 
place, are not always in sewice. The audit would determine the actual number of lines in service and thus the actual cost to the 
District The RFP specified a per-line bid based O n  200 measured business iines in sewice. 

contemporaneous ernails and meeting notes. and spreadsheets developed as part of the evaluation process 

25 The documents include: OHIO REV. CODE § 331 1.75. CLEVELAND MUNICIPAL SCHOOL DISTRICT SEALED 810 PROCEDURE, VarIDUs 
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twenty-five thousand dollars, or for consulting services in excess of ten thousand dollars. See 
Attachment B, Sealed Bid Procedure, at 28 (General Information). 

The District's regulation of the procurement process includes multiple levels to assure low price is a 
primary consideration. Upon bid opening, the District's Director of Purchasing is responsible for making 
an initial evaluation of all bids Based upon that evaluation, the District may reject all bids submitted if 
the Director of Purchasing determines that all bids include excessive prices. See id. at 34. Once the 
District's Purchasing Director has determined that responsive and responsible bids have been received, 
the Bid Evaluation process requires determination of the lowest responsible bid. See id. Purchasing 
Regulations state that "the award will be made to the lowest responsible bidder whose bid is most 
advantageous to the District." ld. The District respectfully submits that, although its documentation did 
not include a copy of its internal policy for bid evaluation, the SLD should have relied upon the existence 
of state and local procurement rules and practices, because such rules will generally consider cost to be 
a primary factor in order to select the most cost-effective bid. 

ADDITIONAL SUPPORTING DOCUMENTS FOR APPEAL 
(Not forwarded to the SLD previously) 

There is no evidence to support a determination that price was not the primary factor in selecting 
AmeritechiSBC's proposal for FRN 857405. Absent some evidence to the contrary, the District is 
entitled to an assumption that its local procedures and its incentive to minimize its own undiscounted 
share are sufficient to conclude the District has selected the most cost-effective bid for services.26 

Price was a primary and dominant consideration for the District in evaluating proposals/bids and in 
making the final service provider selections. In an initial e-mail communication from the District's E-Rate 
manager, llze K. Lacis, on October 22, 2001, to her supervisors and two key MIS staff (Chief 
Information and Research Officer Peter A. Robertson, Interim MIS Executive Director Mark Hogan, the 
MIS operations director and MIS manager), Ms. Lacis states "...Price is a dominant consideration." In 
the same e-mail, at point number (3), Ms. Lacis again emphasized that, "The selection criteria (for the 
bid evaluations) is weighted with price as the dominant, but not exclusive factor." See Attachment C, 
email from llze K. Lacis dated October 22, 2001 

A day later, October 23. 2001, the chief research and information officer forwarded the same e-mail to 
the District's Technology Steering Committee as an agenda item for the Committee's weekly meeting, 
stating "the goal is to do it (the E-Rate process) right!" The intent was to inform and educate broad 
District sectors about €-Rate regulations and requirements. See Attachment D, email from Peter A. 
Robertson dated October 23, 2001 

At two broad-based brainstorming and planning sessions on October 29, 2001 and on November 7, 
2001, the E-Rate manager explained pertinent information about the District's participation in the E-Rate 
program. At the outset of the meeting, "[plarticular attention was given to full and complete compliance 
with District, State and FCC/E-Rate rules and regulations for a strong and open bidding process," 
(Attachment F) including evaluation criteria with cost carrying the heaviest weight among the criteria. 
Cross-departmental District decision-makers and external participants from key academic, university, 
educational and civic non-profit institutions and organizations participated in the meeting. One of the 
principal reasons for the sessions was to develop a clear, accurate, E-Rate-compliant process for the 
District's funding requests from the SLD '' See Attachment E, dated October 26, 2001, and Attachment 
F. dated December 12, 2001 

A section of the Request for Proposal (RFP) document asked vendors to supply information or actions 
that the District could take to lessen the financial cost. Proposal evaluators reviewed this proposal 
section, and queried vendors in the evaluation/proposal presentation sessions regarding cost. See 
Attachment G. Request for Proposal. 

The District's E-Rate office prepared a series of spreadsheets listing submitted proposals for the RFPS. 
The spreadsheets were used at proposal evaluation sessions to help evaluate the bids. The 
spreadsheet layout demonstrates that cost was a dominant and primary criterion for the discussions. It 

26 See inre Tennessee Dept. ofEduc.,  14 FCC Rcd 13734, 13739 (1999) 
See also Other Supporting Information. below 27 
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is obvious that the spreadsheets' essential and primary function was to guide evaluators regarding 
bidders' proposal costs, both overall and how the Districts' required percentage payment impacts the 
District's budget. Evaluators, of course, also considered other factors, such as technological merit, 
integration into existing infrastructure, and other criteria. The spreadsheets noted here were internal, 
working documents, and as such, were not forwarded to the SLD in the Selective Review process. For 
an example, see Attachment H, Spreadsheet for Evaluation. 

Furthermore, Interim Executive Director Mark Hogan addressed the issue in an email, dated January 7 ,  
2002, referencing evaluations for network cabling and network maintenance. The emailed notes 
specifically refer to cost, using percentages to illustrate differentials. See Attachment I, email from Mark 
Hogan dated January 7, 2002. 

Attachments A, B, C ,  D, E, F. G, H, and I are incorporated by this reference as though fully rewritten 
here. 

OTHER SUPPORTING INFORMATION 

The District offered a bidders' conference concurrently with the posting of the RFPs. In the general 
remarks, the District informed the vendors regarding proposal evaluation criteria. Vendors were pointed 
to the SLD Web site and the location for the SLD's description about the Form 470 fair and competitive 
process". At that time all potential service providers were informed that cost was a primary 
consideration for the District. 

CONCLUSION 

The District respectfully contends that the above documents fully support that the Cleveland Municipal 
School District complied with the Schools and Libraries Division bidding requirements and in particular 
demonstrate that price was a primary factor in selecting a service provider's proposal. The District is 
presumed, by following appropriate local statutes, policies, and regulations, to have selected the most 
cost-effective service provider. Ohio statutes and District policy and regulations formulated under them 
require District administrators to consider price as a primary factor in the award of contracts for goods 
and services. The documents were not forwarded to the SLD during the PIA and Selective Review 
process since the specific question regarding the primacy of pricing in the evaluations was not 
addressed in the SLD's requests for information. Without such specific requests, the District assumed 
the SLD understood the fundamental legal requirements for school district purchasing under Ohio law. 

The District further notes that, while its procurement practices require the determination and selection of 
the lowest responsible bid, the District received one, and only one, responsible bid for the service 
referenced in this appeal. As such, there can be no basis for the SLD to conclude "that price was not 
the primary factor for selecting this service provider's proposal." 

Respectfully sbbmil!ed, 
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Attachment A 

BALDWIN'S OHIO REVISED CODE ANNOTATED 
TITLE XXXIII. EDUCATION--LIBRARLES 

CHAPTER-3311. S C H S L  DISTEIGS 
MUNICIPAL SCHOOL DISTRICTS W-ER FEDER&,COURT ORDERS 

-:., West Grasp 2003. .-All rights reserved. 

~~~ Current throuqh 3/30/03,~-i_ncluding File 1 of the 125th GA (2003-2004), 
~ ~~ apv. 3/.7/03 

3311.75 ~~ SCHOOL DISTRJCT AND MUNICIPAL POWERS, PROPERTY, BUDGETS, AND F U N S  
TO BE KEPT ~~ SEPARATE; COMPETITIVE -. .~ BIDDING REQUIREMENTS 

~~~~~ ( A )  A board of educat~ion appointed ~~~~~ by the mayor pursuant to division (B) or 
(F) of section 3311.71 of ~thepevised Code shall have no riqht, title, or 
interest in-.the funds o??property of_any municipal corporation. The budgets 
of the municipal school distri-ct and the municipal corporation shall be 
estimated, planned, and financed separately. At no time shall any funds of 
the school district and the municipal corporation be commingled in any 
manner and all school district funds 2nd accounts shall be maintained and 
accounted for totally independently of any funds and accounts of the 
municipal cozoration. 

~~~ (BL-The board 2: a municipal school distric_t shall adopt and follow 
proLedures for the award of al_l~contracts fpr supplies or services involving 
the expenditure of fifty th_o&sand dollars_or more in any one fis-cal year 
arter ~~~~ a competitive -- bid or request for proposal process. This division is 
supplemgntal to section 3313.46 of.,the Revised Code. This division does not 
apply to conL:cts of employ-ent or to contracts for professional services; 
to contracts for the se_c_u_rity and pro_tection o f_  school property; in cases of 
urEn-t~-necessity as determined by...two-thirds vote of the board; or in any of 
~- the situations described in division (B) of section 3313.46 of the Revised 
Code ~ ~~~ to which-she bid process OJ division (Ai of that section does not 

________ 

?_pPlY, 

CREDIT(S) 

(19X7-H 269, eff. 11-12-37) 

~~ <General Materials _IG_M)_ - References, Annotations, or Tables> 

R.C 5 3311.75 

OH ~~ ST § 3311.75 

END OF DOCUMENT 
~ ___- 
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SECTION VI1 

SEALED BID PROCEDURE 

REQUEST FOR BlDS (Formal Biddin_r) 
Gziicral lnform;i[ioii 
Prspra i ion  of ii Ikqutst  for Bids Packet 
Diirrihution of Kequeit for Bids Packet 
Bidders Key Submissiuiis 
Rcceiyitiz Uid r  

Oprnii?: of' Bids 
J .- 
RcjecL:ori cf all Bids 
tv;lulition of Bid, 
Dcicrmiixtiiuli of Keiponhive Bidder 

Sin+ Bid 

Tied Rids 
Rid Rcvwu Committce 
Thc 13:d . A w d  Prucess 

(:onir:c! Execution 
Contrait Admiiiicrration 
Summary of ,Actions and Responsibiljties for Request for Bids 

ert i in i i ia l jon of Responsive Bids 

EXHIBITS 
RFB- 1 Iiirui-ancc .Accord Forin 
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ill. Tlie District shall iwain the bid bonds and/or certifizd checks oir l~e z u i c c ' d u l  mid 
seciind Iowcsr and rcipomible h iddu  until thc bidder selected C X C C U : ~ ~  and del!\err 
a conltiict. Should !lie selecird hiddr-r deiaulr, [he coniraccL shall be awrded  l o  !he 
ilex: JLILI~CII and responsible bidder. or ne\v bids shall he ciilled for ;It [he discrelion 
nf the Director of Purchasin~. 









1 .  Keqtiisiiioiicr shall revizu hi& (or their rcsponsi\.eness IO rhc spccificatiotis corit;li 
rhc hid packer. 

Diiersii! Offiicr shall review bids for thcir coinpliance with the Dixrsiiy Bi is i i i l  
p m e  Prosram and the ANVendor Caiitraci Compliance Program. 

\L-!idorc dcrcriiiiiicd to be in  noiicoriipliance with rhc District's DBE and/or aflirt 
actioii rcpl31ions will not lx awarded coiirriicts unless waivers arc granted b y  che Di. 
Officer. in  coiisultation \villi the Chicf Operations Officer. 

Thr. In\,,ii;1rice 1I:magcr shall revie\\ hick for their bond gunrantcsh 

Fro~-urs~iic:it Of f iw i  sii;ill review bids f i x  their. tzchnici  and document rtquircrrieri 
price anal!.& 

.. .- .... . .. . .. 
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